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ABSTRACT 

In Pakistan, Judges were appointed as per conventions left behind by 

British Empire. These appointments were subject to sweet will of 

Chief Justice and President. However, after Eighteenth and 

Nineteenth Amendment the concept of Judicial Commission was 

introduced. It distributed the power between different State organs, 

which is tilted towards the Judicial Commission. This paper will 

argue in favor of creating balance between different organs of State.    

INTRODUCTION 

In Pakistan, Constitution is declared as supreme law of the Land and 

to respect it, is the sacred duty of every citizen.1 The Constitution of 

1973, not only enjoined the obedience of the Constitution upon the 

citizens but also provide punishment for its violation as if any one 

violates, attempt to violate or conspire to violate it, he will be guilty 

of high treason.2 

The 1973 Constitution declares Supreme Court as custodian of the 

Constitution as the enforcement of Fundamental Rights and 

interpretation of Constitution is the prime most duty of the superior 

judiciary.3 Judiciary is the guardian of mass liberties and rights. 

Judiciary is assigned with task to enforce rule of law in Pakistan and 

provide appropriate remedy, if any transgression is committed. It is 
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also the responsibility of the Constitutional Courts to review 

legislative or administrative action with the view to ascertaining that 

the legislative measures that have been enacted or the administrative 

action taken which a citizen claims to have injured any of his legal 

rights, made in line with Supreme Law of the Land. Because of this 

position, the judicial arm of a State not only acts as an arbiter 

between the State and the citizens but also acts as a watchdog over 

the acts of the legislature and the executive4. As custodian of 

constitution independence of judiciary is pre-requisite. 

According to Hamid Khan, independence of judiciary means when 

constitution provides procedure for appointment of judges, their 

tenure, removal, impartiality and immunity. In the modern 

democratic world, no institution can work independently, there 

should be separation of power and at the same time check and 

balances to prevent these institutions from becoming despotic.5 

Appointment of Judges in Constitutional Courts remained a tight spot 

in the history of Pakistan. In all the three permanent constitution of 

Pakistan adopted the procedure of appointment of judges as inherited 

from the British ruler. 

In the history of Pakistan drastic change regarding to the appointment 

of judges of superior court was brought by 18th constitutional 

amendment. The task of appointment was given to Judicial 

Commission of Pakistan, Parliamentary Committee and President.6 

Now procedure for appointment is:  

(a) The nominations are made by Judicial Commission. 

(b) It goes to the Parliamentary Committee for confirmation. 

(c) For final approval it is sent to the President 

Article 175-A explains the establishment of Commission. For the 

appointment of judges of Supreme Court, the composition is as: 

1. Chief justice of Supreme Court shall act as chairman of the 

Commission. 
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2. Members of the Commission are: 

(i) Four senior-most judges of the Supreme Court, 

(ii) An ex- chief justice or judge of the Supreme Court of Pakistan, 

(iii) Minister for Law and Justice from Federal 

(iv)  Attorney- General for Pakistan, 

(v) A senior Advocate of the Supreme Court of Pakistan nominated 

by Pakistan Bar Council. 

The senior-most judge of the Supreme Court shall be appointed by 

the president as chief justice of Pakistan.7 

The second stage for the appointment of judges is the approval of 

Parliamentary Committee. According to the constitution there shall 

be parliamentary committee composed of eight members: 

(i) There will be four members of Senate; and 

(ii) Four members from National Assembly.8 

Out of these, four shall be from the one in the government and the 

rest of four shall be from the Opposition.9There shall be equal 

representation from both the houses. 

Secretary of the committee shall be the one who act as the Secretary 

of the senate.10 The Committee after confirmation of the nomination, 

for appointment it shall be forward to the president for appointment.11 

BACKGROUND 

The first authorized authority was East India Company under Charter 

of 1623 to adjudicate among its servants in its own established 

courts. The Calcutta Supreme Court was established comprised a 

Chief Justice and other Judges with both criminal civil and 

jurisdictions. The Supreme Courts and the Sadar Adalats which were 

established in Mughal Dynasty were abolished by High Court Act 

1861 and replaced by High Court of Judicature for each executive 

municipality. It was consisted of a Chief Justice and other fifteen 
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judges. Professional qualifications for these judges the manner of 

their appointment was also prescribed. The Act provided that one- 

third of the judges should be appointed from amongst the barristers 

and civil servants. The remaining one-third seats shall be from 

pleaders and subordinate judiciary. The Crown shall appoint these 

judges who hold office during his pleasure.12 

The 1935 Act maintained the same provisions regarding judiciary but 

added Federal Court for which Judges were appointed by the 

Crown.13  

The procedure of appointment of judges was that which Pakistan 

inherited from the Government of India Act 1935. According to 

which seven judges including chief justice shall comprise Federal 

Court.14 

After independence First Legislative Assembly also acts as 

Constituent Assembly were given dual tasks of ordinary legislation 

and framing of first permanent constitution. For this purpose the 

Constituent Assembly set up several committee and sub-committee. 

Amongst these committees, the most important was the Basic 

Principle Committee consisted of twenty-four members. It was 

appointed on 12th of March 1949. 

The Committee established three sub-committees: 

1. Subcommittee for federal and provincial interrelation. 

2. Subcommittee for election. 

3. Sub-committee to work on the courts.15 

BPC in the second draft to the Constituent Assembly recommended 

establishment of Supreme Court with not more than seven judges 

including Chief Justice. According to the Committee the Chief 

Justice shall be appointed by the president and other would be on the 

recommendations made by the Chief Justice.16 Assembly was 

dissolved by Governor General on 24 October 1954 so the first 

Constitutional Assembly failed to fulfill its task of framing the first 

constitution.  The second Constitutional Assembly successfully 



Journal of Law and Society Law College 

Vol. XLIX, No. 73 University of Peshawar 

 July 2018 
 

55 

utilized the deliberation and groundwork of the first constitutional 

assembly to present the draft containing 245 Articles for discussion.17 

 After several discussions and various amendments the draft was 

adopted as the Constitution of 1956. Part IX of the said constitution 

dealt with judiciary which states appointment of judges. In 1956 

Constitution head of the state shall appoint Chief Justice and 

appointment of other Judges needed consultation of Chief 

Justice.18Due to political instability the 1956 constitution was 

abrogated on 7 October 1958. After the imposition of martial law, on 

10 October the Laws (continuance in Force) was promulgated this 

restored the authority of all courts with restrictions.19 

Ayub Khan wanted to establish presidential system. On 17 February 

1960, he appointed a constitutional commission under justice 

Shahabuddin to scrutinize the failure of parliamentary set up in 

Pakistan and submit constitutional proposal for a new stable 

constitution. The Commission suggested a presidential form of 

Government. The constitution commission recommendation 

regarding the appointment of the Chief Justice of Supreme Court of 

Pakistan, the retiring Chief Justice should recommend the name of 

upcoming Chief Justice and in the case the retiring Chief Justice 

should not recommend the next senior judge then the President 

should exercise his discretion. The judges of the Supreme Court 

should be nominated by the Chief Justice after consultation with 

other judges of the Supreme Court. The President should accept his 

recommendations.20 

The report of constitution commission was presented to Ayub Khan 

on 6 May 1961 and examined by its cabinet. A subcommittee was 

appointed to examine the report and prepare a report of its own. The 

two reports and its findings are examined by the cabinet. A drafting 

committee was appointed which took about four months to finally 

draft the constitution. It was promulgated on 23rd March 1962.21 In 

1962 Constitution, the procedure for the appointment of judges of the 

Supreme Court was adopted as Chief Justice shall be appointed by 
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the President and other judges were to be appointed in consultation 

with the Chief Justice by the President.22 

Ayub Khan stepped down as President on 25th March 1969 and 

succeeded by General Yahya Khan. After a couple of years Zulfiqar 

Ali Bhutto succeeded General Yahya Khan. On the withdrawal of 

military Law, the Interim Constitution that came into force on 

21stApril 1972. The provision regarding to the judicature in the 

Interim Constitution were similar to the constitution of 1962.23 

According to the Interim Constitution of 1972, the president shall 

appoint the Chief Justice and other judges were to be appointed by 

the President after consultation with the Chief Justice.24 

On 17th April 1972, Bhutto appointed a committee of twenty-five 

members of National Assembly to prepare a draft constitution. Abdul 

Hafeez Pirzada succeeded Mahmoud Ali kasuri Chairman of the 

Constitution committee. The constitution draft was presented in 

National Assembly for discussion on 17th October 1972 and passed 

by the parliament on 10th April 1973.25 The Constitution of 1973 

came into force on 14thAugust 1973 having 280 Articles divided into 

twelve parts and six schedules. Part VII dealt with Judicature. The 

procedure of appointment adopted in the new constitution was as, as 

given in the preceding constitution of 1956 and 1962. 

According to the Constitution of Islamic Republic of Pakistan of 

1973 the appointment of Chief Justice is the authority of the 

President and other judges were to be appointed after census between 

the President and the Chief Justice.26 

The procedure adopted in the Act 1935 retained in all the 

Constitution of Pakistan. In these Constitutions it is the authority to 

appoint the judges of the superior courts vest in the President. The 

procedure of appointment of judges was first questioned in 1988 

when the question aroused that appointment to the superior courts 

were essential to be made on the recommendation of the prime 

minister, if article 177 &193 were read in compliance with article 48. 

The question arises before the Lahore High Court in M.D. Tahir v 
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Federal Government in which the court declare that it is the authority 

of the president to appoint judges of the superior courts.27 This 

judgment was challenged before the Supreme Court where the 

question remained unresolved regarding to the method of 

appointment of judges. 

The procedure of appointment of judges of the superior court was 

again questioned in relation to the separation of judiciary from 

executive in Al-jihad trust case. In this case the word “consultation” 

was interpreted. Word consultation implies that consultation between 

the President and Chief Justice of Pakistan should be effectual, 

significant and binding on the President. Appointment procedure 

should be transparent, so the public would have reliance on it for 

protection of their rights and for justice.28 

As a tradition, senior-most Judge would be appointed as Chief 

Justice, and this was followed as a sacred duty but the same was 

subject to exceptions also. The issue has come under judicial scrutiny 

for several times but the controversy and push and pull between the 

executive and the judiciary have not yet receded.29In cases, Al-Jihad 

Trust v. Federation of Pakistan30 and Asad Ali v. Federation the 

Supreme Court interpreted various articles of the Constitution and 

tried to clarify the method and qualifications for appointments to the 

Superior Courts, but the issue had not met its end. 

CURRENT SITUATION 

A new procedure for the judges of superior courts other than the 

conventional method of appointment was introduced in 18th 

amendment and 19th amendment. A new article 175-A was inserted 

in the Constitution of Pakistan. Before 2010, Chief Justice used to 

recommend names of judges to President for appointment, who 

would act according to merit cum seniority the conventional method 

was followed from 1935 to 2010 that is Head of the State, had a 

strong say in the appointment of Judges of Superior Courts. By some 

judicial decisions and constitutional interpretation, the role of Chief 

Justice of Pakistan was insured.31 
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Presently Judicial Commission and Parliamentary Committee are 

involved in the appointment to the Superior Judiciary. Two new 

bodies were established with its different composition naming 

Judicial Commission and Parliamentary Committee. In the new 

procedure President, Chief Justice of Pakistan, retired and functional 

Judges of the Supreme Court, Attorney General and Pakistan Bar 

Council has its own role. The Commission nominates and forwarded 

name to Committee, which will according to merit cum fitness of the 

nominees. After confirmation by the committee it is forward to the 

President for final order. This procedure seems deficient to the 

Supreme Judiciary and send a reference to the parliament. The 

Parliament considered the reference in detail and approved many 

recommendations through an amendment called as Constitution (19th 

Amendment) Act, 2010.32This amendment increased number of 

judges in the Commission while rest of the process remained same.33 

In the new procedure the pivotal role is given to the Judicial 

Commission. Different issues were aroused before the Supreme 

Court of Pakistan regarding to the role of Judicial Commission. The 

main question is what is and what would be the role of Parliamentary 

Committee in the appointment of judges of superior courts? As in the 

new procedure the role of Parliamentary Committee is nominal. In 

Munir Hussain Bhatti case the Supreme Court of Pakistan tackled 

these issues and declares that the decisions of Committee are subject 

to judicial review.34 The same principle is followed in review petition 

filed by federation in Federation of Pakistan v. Munir Hussain Bhatti 

that the decision of Parliamentary Committee created under Article 

175-A is subject to judicial review.35 

Parliamentary Committee could not refuse to accept the nomination 

of Judicial Commission only on the antecedents such as character, 

moral or financial integrity.36 Nomination and determination of 

competence is the exclusive jurisdiction of judicial commission. 

Embarking upon the professional capability and other related issues 

of a recommended of the commission was clearly beyond the domain 

of the Parliamentary Committee.37 Nomination made by Judicial 
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Commission and confirmed by Parliamentary Committee should 

signed by the President.38 In the light of these judgments the role of 

Parliamentary Committee and President is made nominal. Judicial 

Commission of Pakistan (JCP), had become dominant in the matter 

of appointment after the insertion of 19th Amendment in the 

Constitution.39 

The Commission and Committee are the result of Article 175-A, but 

former is prevailing over the later, which was further weaken by 

Munir Hussain Bhatti case. The Judicial Commission and 

Parliamentary Committee, the two constitutional bodies established 

for appointment of judges to the Constitutional superior courts. But 

these constitutional bodies not attained its purposes when Supreme 

Court in its various decisions declared that the Parliamentary 

Committee should give reasons for not accepting the 

recommendation of the Judicial Commission about elevation of a 

judge, otherwise it would be considered as “unreasoned and 

arbitrary”.40 

After 18th Amendment the role of democratic institution (Parliament 

and President) in the appointment of judges of Supreme Court is 

against the democratic norms. In the new setup Judicial Commission 

has a dictatorial role as compared to other in the appointment of 

institution. We can say that judges of the Judicial Commission have 

final say in the appointment of judges of the superior courts which 

arises several issues in the procedure. For the smooth running of 

affaires of State, a procedure should be introduced where there 

should be balance of power among the state organs. 

SUGGESTIONS: 

The following suggestion may be made in the existing system: 

1) Amendment: An amendment may be made in the article 175-A to 

introduce the effective role of President and Prime Minister in 

the appointment procedure. 

2) Role of Parliamentary Committee: In the existing setup the role 

of Parliamentary Committee is too weak to resist any illegality. 
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The role of Parliamentary Committee should be made powerful 

by increasing the number of its members. 

3) Role of Judicial Commission: The role of Judicial Commission is 

authoritative and dictatorial in the present system. Its power 

should be made in consonance with Parliamentary Committee as 

equal powers should be given to both constitutional bodies. 

4) Consultative process: The method of appointments should be 

made consultative among constitutional functionaries. This 

consultation should be active, effective and meaningful. 

CONCLUSION: 

 Pakistan adopted the Government of India Act 1935 as its 

provisional constitution. The appointment of judges was the 

discretion of the crown in the Act. The same method of appointment 

is followed the three-permanent constitution as crown was replaced 

by president as head of the State. The conventional method was 

changed in 2010 by introducing Judicial Commission and 

Parliamentary Committee as constitutional bodies for the 

appointment of judges. But still the method is made imbalance by the 

powerful role assigned to Judicial Commission and very weak role of 

other democratic institution. For creating a democratic environment, 

a balance and democratic role should be given to each institution.  
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